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STATUTE OF LIMITATIONS AND DUE PROCESSHEARINGS
UNDER THE INDIVIDUALSWITH DISABILITIESEDUCATION ACT

The Individuas with Disahilities Education Act (IDEA), 20 U.S.C. § 1400 et seq., provides adue
process hearing mechanism whereby parents or guardians and public agencies responsible for providing
sarvices can resolve disputes regarding identification, digibility for services, gppropriate educationd
placement, or any aspect of a“free appropriate public education.”*

However, IDEA never placed any limitations on the time period between when the dispute arose and a
due process hearing was requested. Thislack of a“gatute of limitations’ has resulted in expansion of
hearing issues to include individualized education programs (IEPs) from the remote past, chalenging
whether a student received a FAPE in years past under |EPs approved by the student’ s parent or
guardian. The expanson of issues has had a corresponding effect upon the length of the due process
hearing themsalves.

Congressis aware of this problem. During the current reauthorization process, both the House and the
Senate have approved versons that contain a limitations period. The House verson (HR 1350) would
prohibit the introduction of issues dleging violations of the IDEA that occurred not more than one (1) year
before the hearing was requested.?  The Senate version provides that “[a] parent or public agency shall
request an impartia due process hearing within 2 years of the date the parent or public agency knew or
should have known about the dleged action that forms the basis of the complaint, or, if the State has an
explicit time limitation for requesting such a hearing under this part, in such time asthe Sate law dlows™
The Senate version dso indicates that there can be exceptions to this two-year limitations period. These
exceptions would include where the public agency failed to provide notice to the parent or guardian of the
right to request a hearing, the public agency made fase or mideading statements that delayed resolution,
or the public agency withheld information from the parent or guardian.*

State Laws and Limitation Periods

Although the Senate versdon would defer to any State limitations period on requesting such hearings, most
States do not have explicit Satutes that govern such disputesin adminigrative law. In the absence of any

'IDEA isimplemented in Indiana through 511 IAC 7-17 et seq. (“Article 7”). The due process
hearing procedures are located at 511 IAC 7-30-3.

2HR 1350 at proposed Sec. 615(b)(6)(B).
3S, 1248 at proposed Sec. 615(f)(3)(D).
4S, 1248 at proposed Sec. 615(F)(3)(E)(), (ii), (iii).
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explicit gatute, some States have “borrowed” and gpplied limitations periods designed for other actions
that are analogousto IDEA due process hearings.

The most recent reported case is Texas Education Agency et al. v. Texas Advocates Supporting Kids
with Disabilities, 112 S.W.3rd 234 (Tex. App. 2003). In Texas Education Agency (TEA), the State
sought to establish aone-year Satute of limitations period during which a parent or guardian would have
to request a due process hearing. The State dso sought to impose a 90-day time frame within which to
seek judicia review following issuance of the written decision by the hearing officer. Prior to TEA
attempit to establish regulations to the effect, Texas hearing officers had applied atwo-year limitations
period, which they borrowed from the State' s analogous period of time applied to tort clams. The same
two-year period was applied to requests for judicia review athough Texas does have a 30-day
limitations period for judicid review in State courts of State agency decisions®

The Texas Court of Appedls had no difficulty infinding TEA had the authority to creste the one-year
limitations period for requesting due process hearings, as due processis intimately related with the
provison of a FAPE under the IDEA, State statute conferred authority upon TEA to make such rules,
and the power to do so was a least an implied one (as opposed to an impermissible expedient power) in
order to carry out the purposes of IDEA in Texas. Thefact the TEA did not do so earlier is of no import.
“The due process hearings are part of the federd program that TEA isrequired to implement. The fact
that TEA did not initidly enact alimitations period does not mean that it lacks such authority.” 112
S.W.3d at 239.

However, the TEA overstepped its actua and implied authority and powers when it sought to establish a
90-day limitations period for judicia review. “The power to develop procedures for judicia review of its
own decisions is hot encompassed by the express requirement that TEA develop and administer a
datewide design for the educeation of children with disabilities” 1d. a 241. “[Judicid review of TEA's
decisonsis an externd check on the agency’ s authority and judgment by the courts. The power [to
promulgate such arule] was not expresdy granted and cannot be implied because judicid review of

°In addition to alack of time frame for initiating a due process hearing under IDEA, the federal
law does not contain atime frame for seeking judicia review either. Because of this, federa courts have
borrowed “the most analogous’ limitations period available in the State where the due process hearing
occurred. This has lead to amyriad of decisions that bear little commonality. For example, the 3" Circuit
Court of Appeals found that Texas 30-day period for seeking judicial review in a state court was
inconsistent with the underlying principles of the IDEA and, as aresult, borrowed the two-year tort
clams period as “the most analogous.” Scokin v. Texas, 723 F.2d 432, 435-39 (5" Cir. 1985). The 7"
Circuit Court of Appedals, however, found just the opposite (with some reservation). See Powersv.
Indiana Department of Education, 61 F.3d 552 (7" Cir. 1995), upholding Indiana's 30-day period for
seeking judicia review of afina administrative decison. Also see Georgia State Department of
Education v. Derrick C., 314 F.3d 545 (11*" Cir. 2002), finding, as the 7" Circuit did, that the shorter
limitations period was actually more compatible with IDEA’s intents and purposes than a four-year time
period determined by the federal district court.




TEA’sdecison is manifestly not a ‘function or duty’ of the agency, but afunction of the state and federd
courts” Id. The TEA could nat, in the absence of explicit legidative provison, “unilaerdly limit the only
apparent externa check on its due process determinations.” 1d.

Other State efforts to unilaterdly establish limitations periods have met with mixed success. In C.M. by
JM. and E.M. v.Board of Education of Henderson County, 241 F.3d 374 (4™ Cir. 2001), the 4™ Circuit
Court of Appedls uphed aNorth Carolinalaw that created a 60-day timeline during which a parent must
request a due process hearing. Other recent cases of interest include:

1. James et al. v. Upper Arlington City School Didrict, 228 F.3d 764 (6™ Cir. 2000), where the 6™
Circuit gpproved of the hearing officer’ s gpplication of Ohio's two-year Satute of limitations
period for persond torts (rather than Ohio’s four-year statute of limitations to recover persona
property) to foreclose most of the reimbursement claims of the parents for a private school
placement. The parents were aware of their right to request a hearing and elected not to do so.

2. Mr. and Mrs. D. v. Southington Board of Education, 119 F.Supp.2d 105 (D. Conn. 2000),
where the federa didtrict court uphed the hearing officer’ s decision to apply Connecticut’s two-
year datute of limitations to claims brought by the parents because the parents were aware of
their procedura safeguards, including the right to initiate a due process hearing, but el ected not to
do so when the cause of action was deemed to have arisen.

3. Vandenburg v. Appleton Area Schoal Didtrict, 252 F.Supp.2d 786 (E.D. Wisc. 2003). Inthis
case, the federd digtrict court upheld the hearing officer’ s gpplication of Wisconsn's one-year
datute of limitations to dismiss some of the parent’s clams. The parent claimed that the
“continuing violation” doctrine should gpply, thus excusing the parent’ s fallure to timely seek
resolution of theseissues. The court noted that it could not find any reported decisions where
such adoctrine was gpplied to the IDEA.®

4, In Montour School Didrict v. ST., 805 A.2d 29 (Pa. Commw. Ct. 2002), the State court
reversed the specid education gppedls panel, which had found that no statute of limitations period
existed to be gpplied to defeat the parents' due process claim for compensatory education.
Relying upon Bernardsville Board of Education v. JH., 42 F.3d 149 (3" Cir. 1994) (initiation of
adue process hearing is governed by an equitable standard that requires parents to invoke their

The “continuing violation” doctrine is a cresture of complaint investigations. See 34 CFR §§
300.660-300.662 and 511 IAC 7-30-2. The federal regulations for IDEA created atype of limitations
period for such investigations, including a one-year period of typical violations but a three-year limitations
period where reimbursement is being sought. Either limitations period could be excused where thereis a
“continuing violation.” The complaint investigation processis not a part of the IDEA’ s due process
procedures. The Indiana Board of Special Education Appeds (BSEA) provides greater detall in its
decision discussed infra



adminigtrative remedies within a reasonable time after the cause of action occurs), the State court
noted that, depending upon circumstances, either a one-year or two-year Satute of limitations
would apply.

5. In Gregory R. et al. v. Penn Delco Schoal Didlrict, 262 F.Supp.2d 488 (E.D. Pa. 2003), the
federal digtrict court applied atwo-year Satute of limitations period to bar clams by the parents
of amiddle school student.

6. In Letter to Zimberlin, 34 IDELR ] 150 (OSEP 2000), aso discussed infra, the Office of
Specia Education Programs (OSEP), U.S. Department of Education, noted that the IDEA does
not include a statute of limitations for when a due process hearing may be requested. From 1991,
OSEP has indicated that dthough a statute of limitations period as short as one year would not be
inconsistent with IDEA,, it has previoudy indicated “that alimitation period as short as Sxty days
for requesting a due process hearing isinconsstent with the IDEA.” [Cf. C.M. by JM. and E.M.
v.Board of Education of Henderson County, 241 F.3d 374 (4™ Cir. 2001), supra finding
otherwise]] OSEP did not have any problem with Connecticut’ s two-year statute of limitations.
However, it did express concern that hearing officers may be gpplying the limitations period to
retrict the introduction of evidence. “If the Connecticut statute was [Sic] interpreted to
automaticaly bar such evidence, we would view such an autométic evidentiary prohibition as
contrary to the purposes and policies of due process proceedings under the IDEA because
relevant evidence might not be gppropriately consdered. For example, the IDEA mandates that
achild with adisability be reevauated a least every threeyears. See 20 US.C. § 1415(a)(2).
Reevauations are often probative on the issue of a child’'s educationd development and
progress.”

Restricting the | ssues

Although the crestion and gpplication of a gatute of limitations will foreclose some issues because these
were not presented timely, absent the invocation of the doctrines of equitable tolling or equitable
estoppd,” thiswill not necessarily reduce the number of issues presented at a due process hearing.
Congress attempted to resolve the proliferation of issues (and the occasond “ambush”) when it last
reauthorized in the IDEA in 1997. Under current law, a party requesting a due process hearing has to be
more specific asto theissues. 20 U.S.C. § 1415(b)(7). In addition, the parties are to share evduative
data. 8§ 1415(f)(2). This hasdone little to stem the proliferation of issuesthat has arisen. Besidesthe
issues that arose, typicaly during the meeting where the IEP is being discussed and developed, a number

"Both of these doctrines are addressed in passing in S. 1248. “Equitable tolling” would permit the
presentation of late claims where the failure to do so timely was excusable. “Equitable estoppel” is
invoked to prevent one party from benefitting from intractable behavior (such as withholding information
and deliberately protracting discussions under the guise of attempting to resolve a dispute until a limitations
period has run).



of dlegations of procedura error unrelated to the meeting are being added. Some States have attempted
to redtrict the issues raised at a due process hearing, but this has met with disfavor.

In Letter to Zimberlin, 34 IDELR 9 150 (OSEP 2000), OSEP found a Connecticut statute restricting
issues at a due process hearing to those issues raised at an |EP Tean? meseting incondstent with the
IDEA. Although the IDEA contains some notice requirements for certain actions, such as parenta
notification as a condition precedent for full reimbursement for a private school placement, 20 U.S.C. §
1412(a)(20)(C)(iii), the Connecticut law “impermissibly imposes additiona prior notice requirements on
parties” Such an “impodtion of any additiona notice requirements on ether party (in amanner that
redtricts the issues that may be heard) isinconsstent with the IDEA. Furthermore, its gpplication would
bar any review of school digtrict actionsif adistrict refused to conduct an [IEP Team] meeting.”

In Letter to Lenz, 37 IDELR 95 (OSEP 2002), OSEP reviewed a proposed Texas rule that indicated
that “no issue may be raised a a due process hearing unlessit was first raised at an [IEP Team]® meeting.
Hearing officers shal dismiss any hearing request upon satisfactory proof thet the issuesraised in the
hearing were not first presented to the [IEP Team].” OSEP found the proposed rule “impermissibly
Imposes additiona prior notice requirements on parties. Parents and school ditricts do not have the right
under IDEA to limit issues raised in a hearing to only the issues that were previoudy raised as part of an
[IEP Team] meeting.” Application of the proposed rule “would impose additional procedura hurdles on
the right to a due process hearing that are not contemplated by the IDEA, would in many cases delay
access to a due process hearing, and would bar any review of a school digtrict’ s actionsif adigtrict
refused to conduct an [IEP Team] meeting.”

Although OSEP did not warn of this, arule or Satute that restricted issuesto thoseraised at an IEP Team
meeting would significantly dter the conduct of these meetings. At present, tape recording of such
mestings is a discretionary matter. |f one had to prove an issue had been raised at an |EP Team mesting,
tape recording would be aminima recourse. It isnot difficult to envison the presence of court reporters
and a group that OSEP actively discourages from participation in such meetings-Attorneys.® The stated
purposes for the IEP Team would be undermined by the posturing of potentid litigants.

8There is no consistent terminology for the team of persons responsible for the development of a
student’s IEP. In Connecticut, the team is called “Planning and Placement Team.” In Indiana, the team
is known as the “ Case Conference Committee.” See 511 IAC 7-17-10. The federal law simply refersto
the team as the “1EP Team.”

Texas refers to its IEP Team as an Admission, Review, and Dismissal Committee.
10See 34 CFR Part 300, Appendix A, Letter No. 29.
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Indiana Applies A Limitations Period

On December 16, 2003, the Board of Specia Education Appeds (BSEA)* considered a matter of first
impression: Is Indiana s two-year statute of limitations period for tort actions “the most andogous’
limitations period for gpplication to clams under the IDEA?

The issue was raised during the due process hearing entitled In the Matter of B.B., Dundland School
Corporation, and the Porter County Education Interlocal, Article 7 Hearing No. 1335.03. The parent
attempted to request a hearing on February 8, 2003.22 However, the issues for the hearing included
issues dating to 1997. Prior to the conduct of the hearing, the school digtrict argued that many of the
parent’s clams should be barred based on Indiand s two-year statute of limitations for tort actions. The
hearing officer reserved ruling and took the matter under advisement. Following afive-day hearing
spread over severad months, the hearing officer issued his written decison on October 6, 2003.

The hearing officer ruled on the school’ s argument in his Conclusions of Law, finding:

1. Nether the Individuas With Disabilities Education Act (IDEA) nor Article 7
contains a gpecific satute of limitations for requesting a due process hearing.
However, in Wilsonv. Gardia, 471 U.S. 261, 105 S. Ct. 1938, 85 L.Ed 2d
254(1985), the U.S. Supreme Court provided a framework to use when deciding
which gatute of limitations should apply to afederd cause of action that has no
express limitation period. The Court directed that firgt it must be determined
whether one limitation period should gpply to dl actions under the Federd Act or
whether the limitation period should vary depending on the facts of the case. Then
the most appropriate [Sc] Statute of limitations must be determined for the federa
cause of action by andyzing which gate action is most analogous to the federa
clam and whether the Sate Satute of limitations governing the Sate action is
consstent with the policies and goas of the federd act. Courts have recognized the
need for the prompt resolution of educationd disputes to prevent the child from
faling hopelesdy behind in his education.

2. Thelndianatwo-year limitationfor persona tortsappearsto beapplicable. 1C 34-11-
2-4. The Student herein is seeking recovery for aninjury. A two-year timelimit is

1See 511 IAC 7-30-4.

121t was unclear from the initial letter what the parent was requesting. The parent was contacted
and asked what it was that she was requesting. Her clarification that she wished for a due process
hearing was received on February 27, 2003. However, for the purpose of applying the two-year statute
of limitations, the hearing officer used the earlier date.
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5.

appropriate and does not subordinate the goas of IDEA or Article 7 and does alow
for the prompt resolution of educationd disputes.

The gpplicable two yearsis therefore two years prior to the date the mother filed
her request for the due process hearing herein (February 8, 2003) or the period
commencing February 8, 2001, unless there was a continuing violation or the
parents were not provided notice of their procedurd rights, which would stop the
running of the datute of limitations.

There has not been a continuing violation of IDEA or Article 7.

At each case conference committee meeting, the mother was provided with verbal
and written notice of her rights. Although there was no notice setting forth a
gpecific time to request a due process hearing, the notice did inform the mother that
she could request ahearing. Further, al of the IEPs were agreed upon with the
mother executing each but for the proposed |EP of January 29, 2003. Although
not raised by the LEA, the equitable doctrine of waiver appears gpplicable since
the mother had agreed to dl of the prior IEP's. Therefore, al subsequent
conclusions shdl relate to and address dl of the issues for the period commencing
February 8, 2001.

The Loca Educationd Agency (LEA) has since February 8, 2001, provided the
Student with a free gppropriate public education (FAPE) in the least redtrictive
environment (LRE) in compliance with 511 IAC 7-17-36 and IDEA, (asit did
snce January, 1998).

Under the (IDEA) and Article 7, FAPE is an educationa program specificdly
designed to meet the unique needs of the handicapped child, supported by such
sarvices as are necessary to permit the child to benefit from the ingtruction. Board
of Educ. Of LaGrange School District vs. Illinois State Board of Education,
184 F.3d 912, 915 (7*" Cir. 1999). A FAPE, however, is not necessarily the best
possible education or one that maximizes the potentid of each child with disabilities
or one that isin some sense equa to the education provided to children without
disabilities. See D.F. vs. Western School District, 921 F. Supp. 559, 565 (S.D.
Ind., 1996), Board of Educ. Of Hendrick Hudson Cent. Sch. Dist. vs. Rowley,
458 U.S. 176 (1982).

See also Heather S vs. Wisconsin, 125 F. 3d 1045, 1058 (7" Cir. 1997) (school
digtrict not required to provide best possible education). Review of action under



the IDEA islimited to two inquiries. (1) whether the LEA has complied with the
IDEA’ s adminigtrative procedures, and (2) whether the IEP is reasonably

caculated to provide educationa benefitsto the child. Rowley, 458 U.S. at 206-
07; Johnson vs. Duneland Sch. Corp., 92 F.3d 554, 557 (7" Cir. 1996). If these
requirements are met, an LEA has complied with the IDEA’s obligations. The LEA
herein did so as concluded hereinafter.

The mother gppears to argue that the LEA could not provide a FAPE because they
faled to identify the Student as learning disabled or Other Hedlth Impaired (OHI).
Withrespect to identifying the Student as LD or OHI, the mother stated that the LEA
could not address the Student’ s learning problems and, therefore, provide him with a
FAPE, if hewere not labeled LD or OHI.

From this Hearing Officer’ s review of the record, it does not gppear that the mother
and the LEA disagree concerning the Student’ s reading difficulties; rather, they
essentialy disagree on what such reading difficulties should be cdled. However,
the Office of Special Education Programs (“OSEP’), which is charged with
enforcing the regulations, has emphasized that there is no federa requirement to
identify a child’s handicapping condition with alabel. Letter to Presto, EHLR
213:121 (OSEP 1988) (“ There is no Federa requirement to identify achild's
handicapping condition with alabd... A determination of the child’'s needs can be
made without agreeing upon alabe for the handicapping condition.”). See also
Heather S, 125 F.3d a 1055 (“The IDEA concernsitsalf not with labels, but with
whether a student is receiving afree and appropriate education.”). Accordingly,
this Hearing Officer finds the mother’ s argument regarding the LEA’ sfallureto
identify the Student as LD or OHI in order to provide a FAPE is unpersuasive.

The Student’ s god's and objectives were written to meet the Student’ s academic
needs, not based on a specific labd.

The parent appeal ed to the BSEA on November 5, 2003, raising, in part, objectionsto the hearing officer’s
application of the two-year statute of limitations to claims arising before February 8, 2001, except those
damsdleging systemic or continuing violations. The BSEA conducted itsreview on December 16, 2003,
and issued its written decision that same date.® At Combined Finding of Fact and Conclusion of Law No.
11, the BSEA addressed the gtatute of limitationsissue.

The IHO' s decision to apply atwo-year statute of limitationsto clams prior to
February 8, 2001, is amatter of first impression (Conclusons of Law Nos. 1-3
inclusve). The Parent noted in her Petition for Review that the federa regulations

B3All BSEA decisions are published on-line at www.doe.state.in.us/legal/.
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contain alimitations period to be gpplied to complaint investigations. See 34 CFR §
300.662(c), establishing a one-year limitation period for the investigation of complaints
“unless alonger period is reasonable because the violation is continuing, or the
complainant is requesting compensatory services for a violation that occurred not more
than three years prior to the date the complaint is received [by the State Educational
Agency].” Thefederd regulations indicate that so-caled “ complainable’ issues can be
raised within a due process hearing. Infact, if the SEA has received a written request
but one or more of the issues are part of a hearing, “the State must set aside any part
of the complaint that is being addressed in the due process, until the conclusion of the
hearing.” 34 CFR § 300.661(c). Thefedera regulations do not indicate whether the
limitations period for investigation of complaints by the SEA would apply aswdll to
complaint issues implicated in adue process hearing. There is no question that many
of the clams raised on behdf of the Student are alegations of non-compliance with
federd and state regulations rather than disputes as to the appropriateness of
educationd services or educationa placement. The IHO, to his credit, did not apply a
rigid two-year limitations period based on the most analogous Indiana statute for this
purpose. He recognized that there may likely be circumstances that would toll the
two-year period (Where “there was a continuing violation or the parents were not
provided notice of their procedurd rights’). Conclusion of Law No. 3. ThelHO's
legd analyss, including his Conclusion that gpplication of Indiand s two-year datute of
limitation found at |.C. 34-11-2-4 enhances the prompt resolution of IDEA/ATrt. 7
disputes regarding a child’ s program, is sound. The BSEA adopts his reasoning as
well as his acknowledgment that there are circumstances that would toll the application
of the two-year datute of limitations. The IHO permitted the introduction of the
testimony that pre-dated February 8, 2001, and later determined there were no
circumstances that would merit the tolling of the limitations period. Thiswas not error.

The BSEA agreed that the hearing officer harmonized the limitations period with the dictates of the
complaint investigation process when dlegations of procedurd non-compliance are inserted into the
hearing process. In essence, atwo-year datute of limitations could foreclose any issues involving the
sufficiency of astudent’s IEP but not necessarily preclude dlegations involving the implementation of
the IEP. Thisisaverson of the“continuing violation” discussed in passing in Vandenburg v. Appleton
Area Schodl Didlrict, supra. In addition, the BSEA agreed that the doctrines of “equitable estoppd”
and “equitable tolling” would apply, but the record in this case did not support the invocation of ether.
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PUBLIC SCHOOLS, BRICKSAND TILES,
AND A WALL OF SEPARATION
(Article By James D. Boyer™)

Public schools have increasingly been making available to the public the purchase of bricks or tilesto
be displayed on school property. Sometimes thisis done for fund-raising purposes; at other times, it
serves a particular god of the school. Inevitably, this opens the door for someone to use the occasion
to place areligious message or viewpoint on atile or brick. In turn, othersin the community,
“offended” by the religious content, complain. Fearing a First Amendment Establishment Clause
violation, the schools bak and attempt to remove the purportedly offending brick or tile from public

The term “wall of separation” does not appear anywhere in the United States Constitution but
was first used by Thomas Jefferson in aletter to the Danbury Baptist Association during the time of the
origina drafting of the Congtitution. A relevant portion of the letter stated: “1 contemplate with sovereign
reverence that act of the whole American people which declared that their legidature should ‘'make no
law respecting an establishment of religion or prohibiting the free exercise thereof,' thus building awall of
separation between church and State.” Extensive commentary on the meaning of this phrase first
appeared in Reynoldsv. U.S. 98 U.S. 145 (1878), which dedt with a member of the Mormon Church
being charged with bigamy in the then-Territory of Utah. Modern references stem from Engd v. Vitde,
370 U.S. 421, 82 S. Ct. 1261 (1962), which applied the “wall of separation” rationde to the recitation of
prayer in public schools.

>Mr. Boyer is a second-year law student at the Indiana University School of Law—Indianapolis.
He served as an intern with the Legal Section, Indiana Department of Education, through the Law
School’ s Program on Law and State Government.  The photograph is by Gavin E. McDowell and
courtesy of The Megaphone, the student newspaper at Cathedral High School (Indianapolis).
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display. Meanwhile, the person whose brick or tile is removed because of the religious content sues,
dleging aFirs Amendment violation of their right to free peech. Thus a Free Speech vs.
Egtablishment Clause battle is joined between the parties, requiring the federd courts to officiate and
determine the outcome within a First Amendment context.®

In the context of Free Speech Clause violations, the federd courts have applied forum andysisto
determine gppropriate limits on speech in the public school context. Forum andysisis used to
“evauate the nature of the [public] property and the corresponding permissible government limitations
on expressve activity” occurring on the property in question. DiLoreto v. Downey Unified Didrict
Bd. of Educ., 196 F.3d 958, 964 (9th Cir. 1999). Under this approach, public property has been
classfied into as many asfour categories: (1) public forums, traditiondly identified as the public park
or greet; (2) desgnated public forums, which are nontraditiona forums intentionally opened for public
discourse; (3) limited public forums, which are limited to specific types of expressive activity based on
subject matter and identity of the speaker; and (4) non-public forums, which are neither traditionaly
open forums nor designated.’” Child Evangdlism Fellowship of New Jersey, Inc v. Stafford Township
Schooal, 233 F.Supp.2d 647, 656-657 (D.N.J. 2002). Aswill be discussed in the cases to follow,
courts most often find that the schools involved in the “bricks and tiles’ controverses created limited
public forums.

Once the type of forum is established, the court employs the applicable standard of analysis. In regard
to traditional and designated public forums, the court gpplies strict scrutiny.*8 |d., citing Hague v.
Comm. For Indus. Org., 307 U.S. 496, 515, 59 S. Ct. 954 (1939) and Corneliusv. NAACP L egd
Def. & Educ. Fund, Inc., 473 U.S. 788, 802, 105 S. Ct. 3439 (1985). A lesser standard of scrutiny
is used with regard to limited and nonpublic forums. Although the First Amendment Free Speech

The First Amendment reads; “ Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to petition the Government for a redress of
grievances.” U.S. Const. Amend. I.

17Some courts delineate three categories: public, designated, and non-public forums. See Perry
Education Ass nv. Perry Local Educator’s Assoc., 460 U.S. 37, 103 S.Ct. 948 (1983). At least one
court identified limited public forum as a sub-category of nonpublic forum (see DiL oreto, 196 F.3d at
965), while another viewed it as a sub-category of a designated public forum. See Anderson v. Mexico
Acad. and Cent. Sch., 186 F.Supp.2d 193, 203 (N.D. N.Y. 2002), discussed infra. The U.S. Supreme
Court established a school-sponsored forum akin to the limited public forum that allows for schools to
restrict student speech if it bears the imprimatur of the school or is reasonably related to pedagogical
concerns. See Hazelwood School Didlrict v. Kuhlmeier, 484 U.S. 260, 271-73 (1988).

BStrict scrutiny is analysis applied to government regulation that is “ necessary to serve a
compelling state interest and that is narrowly tailored to achieve that end.” Hague v. Comm. for Indus.
Org., 307 U.S. 496, 515 (1939).
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Clause requires government to dlow citizens the ability to access public property for expressve
purposes, including religious speech to the same degree as other types of speech, a public school may
limit the type of gpeech dlowed when opening its facilities for alimited purpose so long as the limitation
isviewpoint neutra and reasonable in relation to the purposes served by the forum. Child Evangdlism,
233 F.Supp.2d a 657. “[I]n alimited public forum ‘the State is not required to and does not alow
persons to engage in every type of speech’ [and o]nly speech that the government has admitted to the
limited public forum are afforded congtitutiond protection.” Anderson v. Mexico Acad. and Cnit.
Sch., 186 F.Supp.2d 193, 203 (N.D. N.Y. 2002), quoting Good News Club v. Milford Cent. Sch.,
533 U.S. 98, 121 S.Ct. 2093, 2100 (2001). Therefore, a public school, unlike the government in
regard to public parks and streets, may limit expressive activity within the narrow confines of its
purpose S0 long as such redtrictions are reasonable in light of that purpose and do not exclude speech

smply due to the viewpoint espoused.

Establishment Clause violaions are analyzed by applying athree-prong test first enunciated in Lemon
v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971). In order to withstand an Establishment Clause
chdlenge, the redtrictive policy “must (1) have a secular legidative purpose; (2) have the principle or
primary effect of neither advancing nor inhibiting religion; and (3) not foster excessive governmentd
entanglements with religion.”  Demmon v. Loudoun County Pub. Sch., 279 F.Supp.2d 689, 697
(E.D.Va 2003), citing Lemon, 403 U.S. at 612-13. Subsequent refinements have been undertaken
by the Supreme Court to address inadequacies in the Lemon analysis and to darify how thetest isto
be applied—the “Endorsement Text” proposed by Justice Sandra Day O’ Connor in her concurring
opinionin Lynch v. Donndly, 465 U.S. 668, 104 S. Ct. 1355 (1984) and the “ Coercion Test” applied
by Justice Anthony M. Kennedy in Leev. Weisman, 505 U.S. 577, 112 S. Ct. 2649 (1992).1°
Justice O’ Connor’ s endorsement test merges the first two prongs of Lemon (the purpose and effects
prongs) to explore whether the purpose of the government’ s action is to endorse or disapprove of
religion and whether the actua effect of that purpose sends a message of endorsement or
disapproval.?°  Justice Kennedy’ s coercion test seeks to protect students from being coerced to
participate in religious exercises that may be sponsored by the school. He asserts, “[t]he Condtitution
guarantees that government may not coerce anyone to support or participate in religion or its exercise,
or otherwise act in away which establishes a state religion or rdligious faith, or tends to do s0."#

BRebecca A. Vak, Good News Club v. Milford Central School: A Critical Analysis of the
Establishment Clause as Applied to Public Education, 17 . John’s J.L. Comm. 347, 362-64
(Winter/Spring, 2003).

2ld. at 362-63.

2d, at 364, quoting Lee, 505 U.S. at 587 (internal quotes omitted).
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Recent “Bricksand Tiles’ Cases

Three recent cases ded specificaly with “bricks and tiles” as aforum for speech in public secondary
schools.

1. In Demmon v. Loudoun County Pub. Sch., 279 F.Supp.2d 689 (E.D.Va. 2003), a parent
group, “Parents Associated With the School” (PAWS), started a fund-raising activity in which
PAWS sold engraved paving bricks to parents or relatives of students. These bricks would
then be used to create a“walkway of fame’ covering asdewak areain front of the high
school (School) between two flagpoles. Inscriptions of persona messages or symbols could
be placed on the bricks. No guidelines were established as to the nature of the messages but
twenty-four (24) symbols were alowed, including those with school-sponsored extracurricular
themes such as soceer, volleybdl, music, and drama, but only one religious symbal, the Latin
Cross.? Students could walk over the bricks on the way into the school but could also easily
avoid the walkway. After the bricks were in place, the principal of the school informed those
parents and students who had included the Latin Cross that their bricks had been removed due
to feared legd difficultiesin dlowing the rdigious symbol to gppear on a brick on school
property. They were advised that their bricks could be replaced with substituted bricks
without the religious symbol and they could be refunded the cost of the inscription of the
religious symbol ($5.00). Parents of five students (Parents) sued dleging, inter alia, that
remova of the bricks with the Latin Cross and disdlowing the symbol dtogether wasa
violation of their rights under the Free Speech and Establishment Clauses of the United States
Condtitution as well as the Virginia Condtitution.”? They sought declaratory relief and areturn
of the bricks with the Latin crossto the “wakway of fame” The Schoal filed amoation to
dismissfor falure to state a clam upon which rdief could be granted pursuant to Federd Rules
of Civil Procedure 12(b)(6). The dismissa motion was the issue the court considered.

In determining the free speech claim, the court concluded, firg, that the “wakway of fame”’
amounted to alimited public forum. 1d. at 694. Upon the evidence, the court found the
Schoal intended to open the walkway to alimited extent. The brochure advertising the
program indicated that families of students could use inscriptions to honor students, school
personnel, and both current and former school community members.

2The Latin Cross has a base stem longer than the three arms of the cross. It isa Christian
symbol. See Harrisv. City of Zion, 927 F.2d 1401 (7" Cir. 1991).

2 The court found both the United States Constitution and the Virginia Congtitution to be co-
extensive and, therefore, considered each claim simultaneously governed by the same law.
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Next, the court consdered whether removing the Latin cross as an initidly permissible symbol
was reasonablein light of the purpose of the forum and was viewpoint neutral. The court held
that the Parents aleged sufficient facts to support their claim that the Latin Cross “has been
impermissibly excluded soldly on the basis of itsreligious message.” 1d. at 696. The court
refused to decide the issue whether the exclusion was reasonably related to the purpose of the
forum because it found viewpoint discrimination. Despite the School’ s argument that its
purpose was “to showcase the school-gponsored activities with which the honoree was
affiliated, [and] not provide aforum for discussion or endorsement of certain religions,” the
court Sded with the Parents that the purpose of the symbols was to dlow the inscribersto
creste memorias of important activities or interests to the honorees. Id.  This concluson was
supported by the inclusion of two other symbols besides the symbols depicting school -
sponsored activities and the Latin cross: “the tree (possibly symbolizing an interest in
environmentalism or farming) and the horseshoe (likely symbolizing equedtrian activities).” Id.
at 695-96. The court quoted the Supreme Court in Good News Club, 533 U.S. at 112, in
holding that “speech discussing otherwise permissible subjects cannot be excluded from a
limited public forum on the ground that the subject is discussed from ardigious viewpoint.” Id.
at 696.

In addition, the court held that the Parents alleged sufficient facts to support aclam of an
Establishment Clause violation that inhibited religion to the degree that the second prong of the
Lemontest could not be met. The Parents claimed the School’ s actions sent a message of
excluson and disfavor, exhibited hodility to religion, and excessvely entangled the School with
religion by creating an approval process that hinges on the degree of religious speech a
proposed symbol expresses. Id. at 696-97. The court observed:

If the purpose of the walkway isto commemorate honoreesin their involvement
in school-sponsored activities, the limit on symbols may be gppropriate. If,
however, the purpose of the walkway is not so narrowly construed, exclusion
of any rdigious symbol may have the impermissible effect of inhibiting rdigion.
The Egtablishment Clause is not violated by alowing religious groups access to
school property on the same terms as non-religious groups.

Id. & 697. Inlight of this reasoning, the court concluded that the School’ s argument that it was
required to prohibit reigious symbols in order to avoid violating the Establishment Clause was
not compdling. 1d.

In Anderson v. Mexico Academy and Central School, 186 F.Supp.2d 193 (N.D. N.Y 2002),
the student class of 1999, along with the superintendent and school board (collectively, the
“School”), initiated a plan to sdll bricks to the community in order to raise money for the class
of 1999's senior trip. The bricks cost between $25 and $30. The bricks were to be placed in
awakway to be built in front of the school. Purchasers of bricks were dlowed to inscribe up
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to three lines of their choice. Obscene or vulgar messages were not permitted. They were
alowed to place their bricks anywhere in the walkway. Two of the plaintiffs inscribed
messages with references to “ Jesus’* while another purchaser, who was not a party to the
auit, inscribed the message, “ God Bless Y ouw/Father Wirkes/St. Mary’s Church.”  After the
walkway was congtructed and the bricks placed, some members of the community complained
about the specific references to a Chrigtian God and even phoned the offices of United States
Senator Charles Schumer (D.-N.Y.). In an effort to address the concerns, the School inserted
adisclamer into the wakway sating, “ The messages on this wakway are persona
expressions and contributions of the individuas of Mexico Academy and Central School
community.” Nevertheless, the disclaimer failed to satisfy the complainants. The School
sought alegd opinion on the matter and was advised that, dthough the law was unsettled,
references to a specific God may be in violation of New Y ork Education Law and the United
States Condtitution.  Subsequently, the School removed only the bricks with referencesto
“Jesus’ but retained the “God Bless Y ou/Father WirkesSt. Mary’s Church” brick, believing
universa references to God were permissible. Also, the School adopted a policy forbidding

al religious and political messages. The School refused a brick with the message, “Keep
Abortion Legd.”

Haintiffs moved for a preiminary injunction, requesting that the bricks be placed back into the
wakway. Two of their allegations asserted Free Speech and Establishment Clause violations.
The digtrict court hed againg the plaintiffs in their motion due to insufficient evidence to sugtain
the rdief sought on dll the required dements® |d. at 195. However, with specific regard to
the plaintiffs Free Speech claim, “it gppears that plaintiffs demongrated a clear or subgtantia
likelihood of success on theissue of viewpoint discrimination.” 1d. at 205.

In arriving at this conclusion, the court did not find it necessary to resolve the dispute over
whether the forum that existed was designated or limited because some of the plaintiffs
evidence indicated the School was not viewpoint neutral when it alowed speech by others
essentidly of the same nature such asthe “ God Bless Y ou/Father Wirkes/St. Mary’s Church”
reference. The School attempted to argue that the purpose of the walkway was limited to
inscriptions that commemorated the school and that, even if it were origindly open to any
expressons so long as they were not vulgar or obscene, the School’ s new policy prohibited
religious and politica expressions. The court rgected this argument:

2 The inscriptions were “ Jesus Saves’ and “Jesus Christ isthe Lord of this School.”

%The elements required for the granting of a preliminary injunction are: “(1) [the movant] will
suffer irreparable harm; and (2) either (a) [there exists] alikelihood of success on the merits; or (b) a
sufficiently serious question that raises afair ground for litigation with the balance of hardships tipping
decidedly in [movant’g] favor, .. .” Id. at 201.
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In this case, even if the walkway was[S¢] limited to use for commemorative
purposes and excludes religious speech, as defendants contend, because at
least one brick evincing areligious message, “God Bless Y ou/Fr. WirkesS.
Mary’s Church,” was permitted, such use indicates that the forum may be
characterized as having been designated for the limited category of deism, or
inscriptions which refer to God.  Thus, plaintiffs have presented evidence
which indicates that Mexico Academy excluded their bricks, which refer to
“Jesus,” onthe basisthat it is areference to a specific deity, an otherwise
permissible category.

Id. Inregard to the Establishment Clause clam, the didtrict court held that the plaintiffs failed
to submit evidence sufficient to demonstrate success on thisissue. 1d. at 208. Even though the
plaintiffs asserted the School demongrated hodtility toward religion in the removd of their
bricks that referred to “ Jesus,” the court distinguished this case from two cases the plaintiffs
cited in ther argument: Good News Club v. Milford Cent. Sch., 533 U.S. 98, 121 S. Ct.
2093 (2001) (holding that a school had no Establishment Clause concern justifying the denid
of dlowing ardigious club from using school facilities to conduct religious activities because
other clubs were able to use the same facilities, the activity was to occur after school hours,
and children must have parenta gpprova in order to attend) and Lamb’s Chapel v. Center
Moriches Union Free Sch. Did., 508 U.S. 384, 113 S.Ct. 2141 (1992) (finding that a school
permitting a church to useits fadilities to show afilm containing religious content would not
violate the Establishment Clause because the showing of the film would occur after school
hours, would be open to the public, and the school facilities were used by a variety of private
organizations). The court reasoned “[h]ere, the evidence indicates that plaintiffs bricks, unlike
the rdigious groupsin Lamb’'s Chapel and Good News Club, if permitted on school property,
would be present before, during and after school hours, and would alegedly be visbleto al
who crossthe walkway.” 1d. at 208.%

On April 20, 1999, two students, Eric Harris and Dylan Klebold, entered Columbine High
School (Schoal) in Colorado armed with wegpons and shot severa students and teachers
before committing suicide. In an effort to reopen the school the following school year, school
officids decided on a plan to change the appearance of the school building in order to address
the unpleasant memories associated with that tragic day. In Heming v. Jefferson County Sch.
Dist. R-1, 298 F.3d 918 (10" Cir. 2002), the School proposed a project where students and
individuds in the community would cregte tile art that would be placed in the hdls of the

% Fr. Stephen Wirkes, the pastor of St. Mary Star of the Sea Catholic Church, who was

mentioned on one of the bricks, supra, told The Syracuse (NY) Herald American that he felt the “bricks
should not have gone in, in thefirst place.” He added, “ They were meant to be provocative. They were
meant to be confrontational. And they were meant to tear this community apart. And they did.”
Education Daily, p. 3 (June 12, 2000).
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school. The project would serve two purposes: (1) to reacquaint and assist Sudentsin
becoming comfortable with the school; and (2) to dlow them, as well as persons from the
community, to participate creetively in the school’ s recongtruction. In order to keep thetile
project from becoming a memorid to the tragedy, the School placed limitations on the project
that barred references to the attack, names or initials of students, ribbons, obscene or offensve
messages and symbols, and rdligious references. Tiles were screened to determine
compliance with the guiddines but, due to the sheer number submitted, some tiles were
displayed that contravened the policy. Thesetiles contained, inter alia, crosses, gang graffiti,
aJewish Star of David, an anarchy symbol, a skull dripping with blood, angels, and the date of
the attack. Later, the School relaxed its policy to alow tiles containing children’s names or
initids, dates other than April 20 (the anniversary of the shooting), and the Columbine ribbon.
However, the Schoal il prohibited the use of rdligious messages or any obscene or offensive
content. The Maintiffsin the case indicated that they did not wish to repaint their tiles but
wanted to submit the ones they had aready painted. Subsequently, they sued, dleging
violation of their right to Free Speech and violation of the Establishment Clause. The federd
digtrict court found in favor of the Plaintiffs on their free speech clam and the School

appealed. The Tenth Circuit reversed, applying the definition of “school-sponsored” speechin
Hazelwood Schoal Didrict v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988) (holding that
aschool could limit student speech appearing in a school newspaper because the speech both
bore the imprimatur of the school and was reasonably related to legitimate pedagogica
interests of the school). The Tenth Circuit held that the tile project was * school-sponsored
speech” and, therefore, merited a different analysis that did not require the School to be
viewpoint neutrdl in determining whether the limitations enacted by the school were
conditutionaly permissible. Id. at 923. However, the court acknowledged that the Circuit
Courts are split over whether school-sponsored speech must be viewpoint neutral.?” 1d. at
926.

The court differentiated among three types of school speech, finding in between “ pure student
expresson” and “government speech” a“school-sponsored speech,” which condtitutes
“expressive activities that sudents, parents, and members of the public might reasonably
perceive to bear the imprimatur of the schoal . . . [and are] related to legitimate pedagogica
concerns.” 1d. at 923, 924 (quoting Hazelwood, 484 U.S. at 271, 273). The court found
that if the Soeech “bears the imprimatur of the school and involves pedagogicd interests. . . the
school may impose restrictions on it o long as those redtrictions are reasonably related to

ZThe Firgt Circuit, Ward v. Hickey, 996 F.2d 448 (1« Cir. 1993), and the Third Circuit, C.H. ex

rel Z.H v. Olivia, 197 F.3d 63 (3d Cir. 1999) (en banc), agree with the Tenth Circuit, while the Sixth,
Kincaid v. Gibson, 191 F.3d 719 (6th Cir. 1999), Ninth, Planned Parenthood of S. Nev., Inc. v. Clark

County Sch. Digt., 941 F.2d 817 (Sth Cir. 1991), and Eleventh Circuits, Searcy v. Harris, 888 F.2d 1314

(12th Cir. 1989), hold that the restriction on the speech must be viewpoint neutral.
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legitimate pedagogica concerns.” Id. a 924. The court reasoned that since the tiles will
become a permanent part of the school building, coupled with the fact that the School
organized and facilitated the activity, then it conveys a message of the School’ s gpproval. 1d.
a 930. In addition, the court reasoned that the learning environment, including the school
halways, congtitutes a pedagogica concern, which can affect the learning process. Id. at 931.
In this case, alowing rdigious messages would defeat two of the School’ s pedagogica
concerns. (1) ensuring a pogitive learning environment without reference to the tragedy; and (2)
avoiding the disruption of religious debate on the school’ swals. 1d. at 932. “[I]f the school
alowed some religious symbols to be posted, it would open the door to al types of
sentiments, including inflammatory ones, such as Nazi symbals. . .. When posed with such a
choice, schools may very well eect to not sponsor speech & dl, thereby, limiting speech
ingtead of increasing it.” 1d. at 932,934.2% The court further explained:

In this case, however, the Didtrict asserted two pedagogica reasonsfor its
restriction on religious references. (1) rdigious references may serveasa
reminder of the shooting, and (2) to prevent the walls from becoming asitus
for religious debate, which would be disruptive to the learning environment.

Id. at 934.

The Tenth Circuit in Heming felt compelled to justify its holding without references to viewpoint
discrimination. However, aswas seen in DiL oreto, supra, which the court in Heming cited to in its
opinion, it is possible to reach the conclusion in Heming without dismissing viewpoint neutrality from
theandyds. In DiLoreto, a businessman sued the school district because the digtrict refused to post
his Ten Commandments “ advertisement” on the high school basebdl fence dong with other
advertisements the booster club used in order to raise money. Like Heming, the court held that the
school digtrict could exclude religious content from the fence if the message could be deemed
disruptive of the educationa purpose of the school. Diloreto, 196 F.3d at 962. However, unlike
Heming, the court established its holding by finding thet neither the school’ s refusdl in posting the
advertisement nor its decision to close the forum to al advertisng amounted to viewpoint
discrimination when it noted that “[n]othing in the record, . . . indicates that the Didtrict opened the
forum to the subject of rdigion.” 1d. at 962, 969.%

% The reference to the Nazi swastika and other Nazi symbolsis significant. The date selected by Harris
and Klebold—April 20—is aso Adolph Hitler's birthday.

#For amore expansive treatment of DiLoreto and similar cases, see “Commercia Free Speech,
Public Schools, and Advertising,” Quarterly Report October-December: 1999 (article by Valerie Hall,
Lega Counsdl).
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It isaso important to note that Hazelwood can be distinguished from Heming in that the speech at
issuein Hazelwood involved pure student speech while in Heming the school opened thettile project to
both students and members of the community. The Tenth Circuit in Heming reversed the decision of
the digtrict court that initidly held the school’ s guiddines violated the plaintiffs right to free speech.

298 F.3d a 920. The Tenth Circuit determined that the district court read the holding of Hazelwood
too narrowly, applying it to activities that are consdered a part of the school curriculum. Id. at 924.
Rather, the Tenth Circuit embraced amore expansive reading of Hazelwood, defining school-
sponsored speech as any activity that “might reasonably bear the imprimatur of the school and that
involve pedagogical concerns.” 1d.

The above cases offer little in resolving the myriad of First Amendment issues faced by schools when
adopting fundraisng schemes or community-building activities utilizing bricks and tiles. Schools
continue to navigate between fine legd digtinctions on the maiter and a need to raise funds for loca
purposes. Fear of potentid litigation may be afactor for schoolsin limiting future decisions on whether
to open fundraigng or other school forums viabricks and tiles.

ATTORNEY FEESAND THE IDEA: DEMISE OF THE “CATALYST THEORY”

The IDEA did not originally provide for atorney fees as a part of the costs to be awarded to the
parents of a student with a disability who prevail in an action or proceeding under the IDEA.
Congress passed the Handicapped Children’s Protection Act of 1986 (P.L. 99-372) specificaly to
authorize an award of attorney’ s feesto prevailing parents® The current provisions can be found at
20 U.S.C. § 1415(i).

Since 1986, a considerable amount of litigation and court decisions have wrestled with when—or even
whether—is a party “prevailling” for the purpose of IDEA. One andyssthat has arisen over time and
been gpplied in many contextsis the so-cdled “ catays theory.” Under thistheory, aplaintiff who
achieved his desred reault (asindicated in the plaintiff’s lawsuit) through a voluntary changein the
defendant’ s conduct prior to ajudicia resolution could recover atorney fees as the “prevailing party.”
Thisusudly involved a private settlement between the parents and the school digtrict, followed by a
voluntary dismissal but without the terms of the settlement incorporated into any fina order of the
court.

Although Congress has passed over 70 laws since the Reconstruction period that contain “prevailing
party” fee-shifting language, the U.S Supreme Court never addressed directly whether a* catalyst

3Congress was reacting to the decision of the U.S. Supreme Court in Smith v. Robinson, 468
U.S. 992, 104 S. Ct. 3257 (1984), where plaintiffs who prevailed in IDEA proceedings (then the
Education of the Handicapped Act) were not entitled to attorney fees because Congress did not
specificaly include such a provison in the law.
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theory” isinherent in such fee-shifting provisons. It did seem to endorse the concept in dicta. Prior
to May 29, 2001, every Circuit Court of Appeals except the 4" Circuit and 5" Circuit had adopted
and applied a*“ catalyst theory.”

Then the U.S. Supreme Court (5-4) decided Buckhannon Board and Care Home, Inc. v. West
Virginia Department of Hedlth and Human Serviceset al., 532 U.S. 598, 121 S. Ct. 1835 (2001).
Buckhannon did not involve the fee-shifting provisons of the IDEA, 20 U.S.C. 8§ 1415(1)(3), but it did
involve smilar federd laws that had virtudly identica fee-shifting provisions, notably the Americans
with Disabilities Act of 19903

In Buckhannon, the Supreme Court adopted a slandard definition for “prevailing party” as“aparty in
whose favor ajudgment is rendered regardless of the amount of damages awarded.” 121 S. Ct. at
1840. In order to be a*“prevailing party,” the Court added, one would have to have ether ajudgment
on the merits or a settlement agreement that is enforceable through a consent decree, or some other
court-ordered change in the legd relationship between the parties. 1d. The “catalyst theory” permitted
the plaintiff to recover attorney fees 0 long as the complaint had sufficient merit to withstand amotion
to dismiss.

A defendant’ s voluntary change in conduct, although perhaps accomplishing what the
plaintiff sought to achieve by the lawsuit, lacks the necessary judicid imprimatur on
the change. Our precedents thus counsd againg holding that the term “prevailing
party” authorizes an award of attorneys fees without a corresponding ateration in the
legd rdationship of the parties.

Id. (emphasis origina). The Court added that private settlements “do not entail the judicia approva
and oversght involved in consent decrees. And federd jurisdiction to enforce a private contractud
settlement will often be lacking unless the terms of the agreement are incorporated into the order of
dismisd.” Id.atn. 7.

Although, as noted, Buckhannon did not involve the IDEA directly, it did address Congressiona fee-
shifting language that gppearsin other federd laws. The smilarity of the language militatesin favor of
application of Buckhannonto IDEA disputes. The 4" Circuit gpplied Buckhannonto al “prevailing
paty” fee-shifting Statutes. See Smyth v. Riveror, 282 F.3d 268, 274 (4" Cir. 2002). However, the
2" Circuit and the 3 Circuit have applied Buckhannon directly to IDEA. See J.C. v. Regional
School Digtrict No. 10, 278 F.3d 119, 124 (2™ Cir. 2002) and John T. v. Delaware County
Intermediate Unit, 318 F.3d 345 (3" Cir. 2003).

31The only notable difference is that IDEA provides for atorney fees for a“prevailing parent”
rather than a*“prevailing party.”
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On November 14, 2003, the 7*" Circuit Court of Appeals, which includes Indiana, joined the 2@, 3,
and 4" Circuits. In T.D. v. LaGrange School Disgtrict No. 102, 349 F.3d 469 (7" Cir. 2003), the
school digtrict’s procedura Igpses—notably inits*child find” responsbilities—resulted in an adverse
adminigrative hearing decison. The parents and the school had had previous disagreements regarding
one of the parents other children. The parents child in this case, T.D., was dismissed from a private
school because it could not meet hisneeds. The parents had him privately evauated. The private
evauator recommended T.D. attend a school with low teacher-student ratio, preferably a private,
thergpeutic day school. During the second semester, T.D.’s mother had severa discussions with
specid education personnd from the loca public school digtrict. The mother visited the public school
where T.D. was likely to attend. While there, she spoke with building personnd regarding the
school’ s programs, especidly its specia education services. “At no point...did the school digtrict
request written consent to conduct a case-study evauation of T.D. to determine his potentid digibility
for various specid-education programs.” 349 F.3d at 472.

The following school year, T.D. was enrolled in a private thergpeutic day school, contingent upon the
parents obtaining a one-to-one aide. The parents requested a due process hearing against the public
school, dleging the school didrict, inter alia, failed to evauate T.D. despite actud notice that he may
require specid education services, failed to advise the parents of ther rights; failed to consider the
results of the independent evauation; and failed to advise the parents of placement options. 1d. In
essence, the parents aleged the school didtrict denied T.D. a FAPE and sought, in part, an evaluation,
adetermination of igibility, rembursement for costs expended on the private placement (including the
independent evaluation), and aone-to-one aide to assist T.D. at the private schoal. 1d.

The hearing officer issued an interim order, requiring the school to evaluate T.D. After this occurred,
T.D. was determined eligible for services under the IDEA. The hearing officer dso determined the
school digtrict was aware in early Spring that the student might require specia education services and
should have obtained the parent’ s consent to evauation at that time. The school didtrict’s procedura
lapses “ contributed to the parents need to place T.D. in the private school and to obtain a one-on-one
ade” 1d. a 473. The hearing officer ordered reimbursement for the costs of the aide and
trangportation. He denied reimbursement for the private school tuition because the private school
“could not adequately meet hisneeds.” 1d. He ordered T.D. trandferred to the educationa placement
offered by the public school digtrict but rejected by the parents.

The parents sought judicid review as well as atorney fees and codts. Before the federa didtrict court
could rule on the merits, the parties settled their differences except asto atorney fees, leaving this
issue for the digtrict court to decide. The digtrict court found T.D. was a*“ prevailing party” and was
entitled to attorney fees under IDEA’ s fee-shifting provison. The district court found that Buckhannon
did not apply and awarded T.D. nearly $120,000 in attorney fees. Id. at 474.

The 7™ Circuit reversed, finding that Buckhannon does apply but that the parents, as prevailing party
a the adminigtrative hearing, were entitled to some attorney fees. In so holding, the 7*" Circuiit
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observed the settlement between the parties did not provide ajudgment on the merits, a consent
decree enforceable by the court, or anything that could be construed as having the “judicia
imprimatur” of the court. “[T]hereislittle doubt that the Buckhannon Court intended its
interpretation of the term ‘prevailing party’ to have broad effect upon smilar fee-shifting statutes” 1d.

The 7™ Circuit was not willing to gpply Buckhannon as expansively as the 4" Circuit hasin Smyth,
supra, where the 4™ Circuit indicated it would consistently apply Buckhannonto al fee-shifting
datutes “without distinctions based on the particular satutory context in which it appears” Smyth,
282 F.3d at 274.

While there is some apped to the smplicity of this postion, this Court has not yet gone
thet far. Rather, we have |eft open the possibility that if the “text, structure, or
legidative higtory” of aparticular fee-shifting statute indicate thet the term “prevailing
party” in that satute is not meant to have its usua meaning—as defined in
Buckhannon-that Buckhannon's drictures may not apply.

349 F.3d at 475. For thisandyssto apply and thus negate an gpplication of Buckhannon, however,
the “text, Structure, or legidative hisory” would have “to clearly indicate thet in the IDEA, Congress
did not intend to use the term *prevailing party’ initstraditiona ‘term of at’ sense” Id.

Although IDEA’ s fee-shifting provisons do contain some limiting language, these provisons “do not
clearly indicate that the term * prevailing party’ was intended to encompass anything more in the IDEA
than in any of the other ‘prevailing party’ fee-shifting statutes” 1d. at 476. The 7" Circuit noted that
the gpplication of Buckhannonto IDEA has become a mgority position among the federal courts that
have squarely addressed theissue. Id. at 478. The court also acknowledged the public policy
concernsraised by applying Buckhannon, but these public policy matters were dso addressed in the
Supreme Court’s origina decison aswel asin the concurring opinion by Justice Antonin Scdia  In
Buckhannon, petitioners argued that a regjection of the “catalyst theory” would create a disincentive for
plaintiffs to settle cases and an incentive for defendants to engage in procedurd chicanery. The
“petitioners fear of mischievous defendants’ would only be present in aclaim for equitable relief. A
defendant’ s voluntary cessation of a challenged activity will not deprive afederd court of its power to
determine the legdity of the practice unlessit is absolutely clear to the court the chalenged activity will
not recur. 121 S. Ct. at 1842-43.%

The 7™ Circuit recognized “the importance and benefit of quick resolution to any litigation, particularly
litigation that involves the educationa placement of achild.” 349 F.3d a 477. However, the same
argument was present in Buckhannon-the quick resolution of adisabled person’s clams under the

3Parties to a suit do not have a right to claim a dispute is moot. The Supreme Court has long
held that “voluntary cessation of allegedly illegal conduct...does not make the case moot.” United States
v. W.T. Grant Co., 345 U.S. 629, 632, 73 S. Ct. 8%4 (1953).
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ADA-but the Supreme Court was not convinced that argection of the “catdyst theory” would result
in plaintiffs avoiding settlements of disputes. “In other words, Buckhannon smply has closed the door
on thisargument.” 1d. at 477. The court noted that an applicability of the “ catalyst theory” for
settlements without the “judicid imprimatur” could aso result in more attorney involvement at the IEP
Team level, where IDEA specificaly does not contemplate elther the involvement of attorneys or the
awarding of attorney fees.

The settlement agreement in this case does not bear any of the marks of a consent
decree. Itisnot embodied in acourt order or judgment, it does not bear the district
court judge' s Sgnature, and the didtrict court has no continuing jurisdiction to enforce
the agreement. Rather, it was merely a private settlement agreement between the
parties.

Id. & 479. Therewas no “officid judicid gpprova of the settlement and some leve of continuing
judicid oversght.” 1d. T.D. argued that even should it be determined the settlement agreement
foreclosed some attorney fees, he still prevailed at the due process hearing. The 7" Circuit agreed,
noting that prior to the hearing, the school digtrict did not acknowledge hisright to IDEA benefits and
that, through the adminigtrative process, he substantialy prevailed. He was entitled to attorney feesfor
prevaling a the adminidrative hearing. 1d. at 480.

However, T.D. was not entitled to the costs of his expert witnesses. IDEA’s fee-shifting provisons do
not address the costs of expert witnesses. 1d. a 481. Following the 8" Circuit' slead in Neosho R-V
School Didrict v. Clark, 315 F.3d 1022, 1031 (8™ Cir. 2003), the 7" Circuit determined that, in the
absence of “a gpecific authorization for the allowance of expert witness fees,” the federa courts will be
bound by the fee limitations set out in 28 U.S.C. § 1821 and § 1920 ($40 aday for each day in
attendance). 1d. at 481-82.

COURT JESTER: SUBORDINATE CLAUS
Yes, Virginia, there is a Santa Claus®

We should know. The State of Ohio prosecuted him.

33This statement was made by Francis P. Church (1839-1906) in an 1897 editorial “Is There a
Santa Claus?’ in the New York Sun, responding to eight-year-old Virginia O’ Hanlon who wrote to the
paper to ask this question after her friends told her there was no Santa Claus. “Papa says, ‘If you seeit
inThe Sun, it'sso.” Please tell me the truth: Is there a Santa Claus?’
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In The State of Ohio v. Santa Claus, 774 N.E.2d 807 (Ohio. Mun. 2002), Warren J. Hayes, ak.a
Santa Claus, was involved in aminor traffic accident. Santa® “paid cash money on the spot to the
individua whose car he had hit.” 1d. at 808. However, when the constable requested hisdriver’s
license, Santa provided him his Ohio Identification Card.*® A person is not permitted to have both an
Identification Card and adriver’slicense. Santa s dter ego-Warren J. Hayes-does have adriver’s
license. However, “Santais not an Ohio licensed driver who does have an Ohio Identification Card.”
Ohio charged Santa with displaying a“fictitious’ identification card, a first-degree misdemeanor.

Now isthe critical question, the same as previoudy resolved in the much publicized but unreported
case out of New Y ork case chronicled in Vaentine Davies 1947 novel Miracle on 34" Street®: Is
there a Santa Claus or is he “fictitious,” as Ohio charged?

Judge Thomas P. Gysegem decided to hedge his bets and opt for the existence of the Merry O’ EIf.

A hearing was held during which Santa produced eight (8) exhibits, which the court found “quite
relevant to the issues at hand.” These exhibitsincluded, inter alia, acopy of a“Certificate of Birth”
for one Santa Claus born at the North Pole on December 25, 383 A.D. to aMr. Claus and Holly
Nod, with Dr. Snowflake in attendance; copies of Ohio Identification Cards with photos of Santa for
1982, 1983, 1984, 1985, 1986, 1987, 1988, 1989, 1990, 1991, 1992, 1996 and 1997 that were
issued to Santa Claus by the State of Ohio, indicating aresidence at 1 Noel Drive, North Pole, OH,
44481%, aswell as acopy of AAA Temporary Membership Card for 1995; a certificate of title issued
to Santa on December 17, 1987, as well as the actud vehicle registration issued to Santa by the State

34The court insisted on referring to Hayes as * Santa Claus’ and even included a little ditty to
reinforce the court’ s perception of the seriousness of the matter (774 N.E.2d 807, n. 1):

Jolly old Saint Nicholas, lean your ear this way!

You tell every single soul what I’'m going to say;

Trial day is coming soon; Now you dear old man,

Concerning BMV and you-!ll tell you best | can!

30hio, like al States, provides identification cards for those who cannot obtain a driver’s license.

M ost people do not recall the novel but the movie that came out the same year under the same
title, starring Maureen O’ Hara, Natalie Wood, William Crowley (“Fred Mertz’ from 1 Love Lucy”), and
Edmund Gwenn (who won an Oscar as Best Supporting Actor for his portrayal of KrisKringle). Davies
also won an Oscar for Origina Story, while George Seaton won an Oscar for Best Screenplay. The
movie was also nominated for Best Picture. A forgettable remake occurred in 1994. Davies was also
responsible for four other endearing movies: 1t Happens Every Spring,” “Bridges at Toko-Ri,” “The
Glenn Miller Story,” and “The Benny Goodman Story” (which he also directed).

3"The address is provided just in case a reader feels a need to contact Kris Kringle with any
specific requests.
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of Ohio for a 1965 Volkswagen two-door sedan; a copy of a blank check on the account of Santa
Claus and Mrs. Santa Claus with the Second National Bank of Warren. 774 N.E.2d at 808-09.

The court noted that a person in Ohio may change his name ether by petitioning the probate court “or
by the smple expedient of adopting and using anew one. Both procedures are equdly vaid in the
eyes of the law... so long as he does not do so for afraudulent purpose.” 1d. at 809.

“There can be no doubt based on the aforesaid exhibits,” the court wrote at 809, “that Santa and the
Bureau of Motor Vehicles have had a solid and ongoing relaionship for 20 years.” Thejudge noted
that “thereis no evidence that Santa adopted his name for the purpose of avoiding any just debt or the
payment of taxes. To the contrary, Santa routinely paid (and the state of Ohio accepted) taxes and
registration fees under the name of Santafor many years” 1d.

The judge was not entirely unsympathetic to the BMV or law enforcement. “Without such gtrict
efforts on BMV’s part, it would be much easier for would-be terrorists or criminas to obtain much
sought-after fraudulent identification that could more easily enable them to act out ghastly plans of
skullduggery.” Id. a 809-10 (emphasis origind). But the key legd question is: Did Santa violate the
law, to wit: “Wasthisidentification card fictitious 7’ 1d. a 810. The judge consulted a dictionary for
adefinition of “fictitious,” settling upon synonym comparisons with “fabulous” “legendary,” “mythicd,”
and “apocryphal.”

Fabul ous stresses the marvelous or incredible character of something without
digtinctly implying impaossibility or actuad nonexistence; Legendary suggests the
elaboration of invented details and distortion of historica facts produced by popular
tradition; Mythical implies a purdy fanciful explanation of facts or the creation of
beings and events out of the imagination; Apocryphal implies an unknown or dubious
source or origin for an account circulated as true or genuine. * * * Fictitious implies
fabrication and suggests artificiality or contrivance more than deliberate
falsification or deception.

Id. (emphasis origind). “Had Santa been charged with being ‘ fabulous, legendary, mythicd or
apocrypha,” he might well indeed be guilty, facing up to 180 daysinjal and a$1,000 fine” Id.
However, Ohio charged Santawith displaying a“fictitious’ identification card. The State falled to
prove its case.

The fact that Santa had an ongoing relationship for 20 years with the BMV is not
indicative of “artificidity or contrivance,” for, in fact, under the publicly held records of
the Ohio Bureau of Motor Vehicles, Santa has been a“red person” since asearly as
1982.
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Id. Judge Gysegem did note that “[f]ortunatdly, this court is not called upon to reach an ultimate
determination of the issue asto the actua determination of the issue as to the actud existence of Santa
Claus” Id. a n. 3. However, in this case, he found that “ Santa has been aregistered name with the
BMV snce 1982. This court finds that Santa s act of displaying his Ohio Identification Card to the
officer can in no way be construed to be aviolation...” of Ohio law. The case was dismissed®® The
court included a copy of Santa' s Identification Card and his address as an Appendix to the opinion.

Th_e GH |O IDENTIFICATION CARD 1 i |3-1240 State of
OhIO r.'.-:-'-. : R -II_-'-F.P."._-' ':'-:.'I. '|':'.I.' Jiid E d&taj nOt
to ! : apped.

1 NOEL DR
WARREN, OH #4481

L0 W £ WUMERR taptisaal) |
BERT S DATE IEEUE DATE ol
12551900 T2I20020C
| Exp=es 12/26/2003

QUOTABLE...

[N]o matter how well intentioned the stated objective, once schools get into the
business of actively promoting one politica or rdigious viewpoint over another, thereis
no end to the mischief that can be done in the name of good intentions.

3The court added at n. 4 so as not to get coal in his stocking:
He sees you when you'’ re sleeping
He knows when you'’ re awake
He knows if you’ ve been bad or good
So be good for goodness sake!
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Federd Didtrict Court Judge Gerdd E. Rosenin Hansen et al.
v. Ann Arbor Public Schoadls et al., 293 F.Supp.2d 780, 803
(E.D. Mich. 2003), finding that the school digtrict violated a
student’ s free speech and equal protection rights when it
actively prevented her from expressng an opposing view to a
pand on Homosexudity and Religion sponsored by the school
during a Diversity Week observance.

UPDATES
Peer Sexual Orientation Harassment

In Quarterly Report January-March: 2003, severa cases were reported regarding the growing body
of litigation addressing discrimination or harassment based upon the perceived sexud orientation of a
student. One of the cases reported was Flores et al. v. Morgan Hill Unified School Didrict, 324 F.3d
1130 (9™ Cir. 2003), where student-to-student sexual harassment based on perceived or actua sexud
orientation was not addressed adequately or at al by school personnel when students complained of
the persstent name-cdlling, physica abuse, vandaism to school lockers and other denigrating
activities. The court refused to dismiss the suit, finding the school’ s reactions to the complaints of the
9x affected sudents could amount to “deliberate indifference,” which, in turn, would condtitute liability.
On January 6, 2003, the school district settled the dispute for areported $1.1 million. Asapart of the
Settlement, the school digtrict did not admit liability but did agree to conduct training sessons for
students and teachers to discourage anti-gay harassment.

Team Monikersand Mascots: What’sin a Name?®

The controversy continues over the use of Native American nicknames and mascots by professiona
sports teams and publicly funded schools*  For a number of years, Native American groups have
attempted to hdt the use of Native American imagery in what they perceive as a demeaning manner.
The lllinois Native American Bar Associaion (INABA) recently filed alawsuit againg the Huntley
School Didrict for its use of “redskins’ asits officid school nickname, dleging violations of the Equa

FThis article is written by James D. Boyer, a second-year law student at the Indiana University
School of Law—Indianapolis, who served as an intern with the Lega Section, Indiana Department of
Education, through the Law School’ s Program on Law and State Government.

“See “The Growing Controversy Over the Use of Native American Symbols as Mascots, Logos,
and Nicknames,” Quarterly Report January-March: 2001.
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Protection Clause of the U.S. and Illinois Condtitutions and Title V1 of the Civil Rights Act of 1964.
Matthew Beaudet, president of the INABA and amember of the Illinois State Bar Association’s
Individua Rights and Responsibilities Section Council, commented thet the school district should not
have apolicy that alowsfor the use of a derogatory name such as“redskins” He added that the
word “redsking’ differs from other Native American nicknames like “chieftains” and “braves’ because
the origin of the word refers to the practice of scaping, which dehumanizes and disparages Native
American people to the same degree that other ethnic durs offend certain ethnic or racia groups.
Eventudly, the school didtrict settled the case by agreeing to drop the use of “redskins’ asits school
nickname and thereby avoid litigating the issue on the condtitutiondlity of the use of the term.*2

This has not been the first instance where public schools have responded to indignation expressed by
Native American advocacy groups. The controversy will likely become more hegted in light of the
recent decison of the United States Digtrict Court for the District of Columbiathat may potentialy
conclude deven years of litigation. In Pro-Football, Inc. v. Harjo et al., 284 F.Supp.2d 96 (D. D.C.
2003), agroup of seven Native Americans petitioned the Trid Trademark and Appedl Board (TTAB)
to cancel the use of six trademarks used by the NFL franchise Washington Redskins,* induding the
word “redskins” aleging that the trademarks violated Section 2(a) of the Lanham Trademark Act of
1946.% The TTAB agreed with the petitioners and concluded that the marks “may disparage Native
Americans or bring them into contempt or disrepute.” Harjo v. Pro-Football, Inc., 1999 TTAB
LEXIS 181, 50 U.S.P.Q.2d 1705, 1749 (T.T.A.B. 1999). The digtrict court reversed, holding that
the evidence relied upon by the TTAB was insufficient to reach this conclusion but cautioned againg its
opinion being construed to support any statement as to the “ gppropriateness of usng Native American
imagery for team names.”

The court reasoned that, athough the TTAB used the correct test for disparagement that Defendants
relied upon, it isimportant to note how Native Americans viewed the use of theterm at thetime it was

“Helen W. Gunnarsson, Law Pulse, 90 Ill. Bar J. 168, 172 (April, 2002).

42 |_d

“Team owner George Marshall changed the name of the team in 1933 from the “Boston Braves’
to the “Boston Redskins’ in honor of the team’s head coach, William Dietz, a Native American. The name
was changed to the “Washington Redskins’ when the team moved to Washington, D.C. about four years
|ater. Pro-Football, 284 F.Supp.2d 96. The court’s decision in Pro-Football is over 200 pagesin length.

“Section 2(a) of the Lanham Act reads in relevant part: “No trade-mark . . . shall be refused
registration . . . on account of its nature unlessit () [c]onsists of or comprises immoral, deceptive, or
scandalous matter; or matter which may disparage . . . persons, living or dead, ingtitutions, beliefs, or
nationa symbols, or bring them into contempt, or disrepute. . ..” 15 U.S.C.A. § 1052.
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registered.* The court reasoned that the TTAB “premised its disparagement conclusion on a paucity
of actud findings of fact that were linked together through inferentid arguments that had no basisin the
record.” Specifically, the court found “no evidence in the record that addresses whether the use of the
term ‘redskin(s)’ in the context of afootbal team and related entertainment services would be viewed
by asubstantial composite of Native Americans, in the relevant time frame, asdisparaging.” The
court added:

Thisis undoubtedly a“test casg’ that seeks to use federd trademark litigation to obtain
socid gods. The problem, however, with this caseis evidentiary. The Lanham Act has
been on the books for many years and was in effect in 1967 when the trademarks were
regisered. By waiting S0 long to exercise ther rights, Defendants make it difficult for
any fact-finder to affirmatively state that in 1967 the trademarks were disparaging.

Thus the court seemingly closed the door on further litigation on thisissue at least by way of the Lanham
Act.

Also, it appears that the only condtitutional way in which the oppostion to the use of Native American
imagery can succeed in getting public schools to change from purportedly offensve names and symbols
to more innocuous ones is by way of dleging aviolation of the Equa Protection Clause of the
Fourteenth Amendment. Roger Clegg, American Indian Nicknames and Mascots for Team Sports.
Law, Policy, and Attitude, 1 Va Sports & Ent. Law J. 274, 275. Inthis case, it would have to be
shown that the public school possessed the discriminatory intent to harass or exclude Native Americans
from attending the school. Id. a 276, citing Washington v. Davis, 426 U.S. 229 (1976). However, it
isimportant to note that teams are not usudly named after things or people who are held in contempt or
with theintent to insult. 1d. a 277. In fact, many Native Americans have objected to the movement to
diminate Native American references to a“sort of ethnicity dleansing.”* 1d. at 278.

Neverthdess, those opposing the use of “redsking’ and other Native American imagery, especialy by
public schools, have utilized other means to confront the practice. In Cruev. Aiken, 204 F.Supp.2d
1130 (C.D. 1ll. 2002), a group of students and faculty a the University of Illinois attempted to spesk
with prospective student athletes to inform them of their concerns about the university’s use of Chief
Illiniwek asasymbol. The group believed that the university created a hotile environment to Native
Americans and presented a problem in recruiting Native American students to attend the school. In
response, the chancellor issued a Preclearance Directive requiring the permission of the athletic
department prior to anyone associated with the school contacting any prospective student athletes. The

“The TTAB used the time between 1967 and 1990 when the trademarks were issued.
“A poll in the March 4, 2002 edition of Sports Illustrated reported that more than eighty percent

of Native Americans indicated that school and professional sports teams should not cease using Native
American nicknames. Clegg, supra at 278.
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universty feared the faculty contact would violate NCAA recruitment rules. The student and faculty
plaintiffs filed suit requesting a declaratory judgment on the congtitutiondity of the Preclearance
Directive in regard to their First Amendment rights to Free Speech. The digtrict court held that the
parties were entitled to declaratory judgment because the directive was not narrowly tailored to further
alegitimate interest (compliance with NCAA rules) and violated the Firss Amendment in its prohibition
on protected speech. 1d. at 1142. The court reasoned that the school misinterpreted the context of the
NCAA rules, believing that they applied in a broader senseto al persons that could be associated with
the school when, in actudity, the rules only limited unfair recruitment by individuds acting a the
direction of amember of the coaching staff or representatives of the school’ s athletic interests with
matters relaing to recruitment. Id. at 1141. Thus, the students and faculty opposed to the university’s
policy and continued use of “Chief llliniwek,” both as a symbol and name, were free to continue their
crusade to end the practice by contacting potential future students and voicing their concerns.

The attempts at persuading public schools to cease the use of such symbols and mascots, particularly at
the dementary and secondary level, and to change school and team names remain viable, especidly
among legidators. Congressman Frank Pallone, Jr. (D. - N.J.) sponsored H.R. 5487 entitled, the
Native Act to Transform Images in Various Environments (NATIVE) Bill in September 2002. The bill
is an atempt to remedy the controversy by providing schools with the incentive to change dlegedly
offendve Native American imagery by offering to qudifying schools afederd grant to meet the costsin

meaking the change. The bill isHill pending.

Date

Kevin C. McDowell, Generd Counsd
Indiana Department of Education

The Quarterly Report and other publications of the Lega Section of the Indiana Department of
Education can be found on-line at <www.doe.date.in.us/legal/>.

Policy Notification Statement

It isthe policy of the Indiana Department of Education not to discriminate on the basis of race, color,
religion, sex, nationa origin, age, or disability, in its programs, activities, or employment policies as required
by the Indiana Civil Rights Law (I.C. § 22-9-1), Title VI and VII (Civil Rights Act of 1964), the Equal
Pay Act of 1973, Title IX (Educationa Amendments), Section 504 (Rehabilitation Act of 1973), and the
Americans with Disabilities Act (42 U.S.C.§ 12101, et seq.).

Inquiries regarding compliance by the Indiana Department of Education with Title 1X and other civil rights
laws may be directed to the Human Resources Director, Indiana Department of Education, Room 229,
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State House, Indianapolis, IN 46204-2798, or by telephone to 317-232-6610, or the Director of the Office
for Civil Rights, U.S. Department of Education, 111 North Canal Street, Suite 1053, Chicago, IL 60606-
7204
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